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DETAILED ACTION 



1. 



This office action is in response to communication filed 04/20/2010. 



2. 



Claims 1-12 have been cancelled. Claims 13-17 are pending. 



Continued Examination Under 37 CFR 1.114 



3. A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 04/20/2010 has been entered. 



4. Applicant's arguments with respect to claiml3-17 have been considered but are moot in 
view of the new ground(s) of rejection. 

5. Examiner withdraws the rejection of claim 13, 16-17 under 1 12, second paragraph in 
view of the amendments. 

6. With respect to the rejection of claim 17, under 35 USC 101, applicant amended to 
include the word tangible to overcome the rejection as previously suggested by Examiner. 
However, under new examiner guidelines, the word tangible does not exclude transitory media 
and therefore, is still directed towards non-statutory subject matter. 



Response to Arguments 
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Double Patenting 

7. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 11 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 
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8. Claims 13-17 are rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claim 14 of U.S. Patent No. 7346061 in view of Vega et al. 
(USP 6282407 Bl, hereinafter referred to as Vega). 

Regarding claim 13, Patent '061 discloses a communication device, comprising: 

means for generating an RF (radio frequency) signal (see claim 14, col. 37, line 32-33, 
discloses generating an RF signal); 

means for modulating the RF signal (see claim 14, col. 37, line 34-37, discloses a 
modulator for modulating), and for modulating a received RF signal of another device (claim 
14, see col. 38, line 37-40, col. 38, line 37-41, discloses load modulation); 

means for detecting the second RF signal of the another device wherein the means for 
generating is actuated to initiate an active or a passive mode communication (see claim 14, col. 
37, line 38-43), when the means for detecting does not detect the second RF signal at a level of a 
first threshold or more (see claim 14, col. 38, line 15-26, discloses detecting presence of RF, 
i.e. whether energy is greater than 0), the active mode including a transmission of modulated 
data at the communication device and the another device (see col. 38, line 15-33, discloses 
active mode communication), the passive mode providing load modulated communication from 
the another device to the communication device (see col. 38, line 33-41, discloses passive 
communication), and, when the communication device receives an indication to start a 
communication of the active mode from the another device (see col. 38, line 15-17, discloses 
request for initiation of active mode communication), responding to the request using the 
active communication (see col. 38, line 15-33, discloses responding to a received request). 
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Patent '061 fails to disclose means for demodulating a second RF signal provided to the 
communication device from the another device; the means for demodulating receives data at a 
level of a second threshold or higher, the second threshold being higher than the first threshold. 

Vega discloses a communication device, comprising: 

means for demodulating a second RF signal provided to the communication device from 
the another device (see col.9, line 5-7, col. 12, line 37-59, discloses demodulating a received 
RF signal); and 

the means for demodulating receives data at a level of a second threshold or higher (see 
figure 1, col. 6, lines 1-22, discloses transceiver operating at a second read range), the 
second threshold being higher than the first threshold (see figure 1, col. 6, line 1-22, discloses 
active read range and passive read range as threshold, and active being higher than 

passive), wherein communicating in passive mode when within the passive read range and 
communicating in active mode when in the active read range (see figure 1, col. 6, line 1-22, 
discloses active read range and passive read range). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to include detection of the level of RF and performing communication 
based on detection and range. 

The motivation for doing so would be to detection the range and perform communication 
based on the detected range. 

Regarding claim 14, Patent 061 fails to disclose a communication device further 
comprising: means for setting the first and second threshold. 
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Vega discloses a communication device further comprising: means for setting the first 
and second threshold (col. 8, lines 18-45, discloses a mode register for storing the modes of 
the transceiver and configuration information). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to allow setting different level of sensitivity by allowing setting of the 
first and second threshold. 

The motivation for doing so would be to allow a person to configure the device for 
optimal performance. 

Regarding claim 15, discloses a communication device wherein the RF signals are 
transmitted/received by a coil antenna. 

Vega discloses a communication device wherein the RF signals are transmitted/received 
by a coil antenna (col. 2, lines 4-26, discloses radiating information using coil antenna). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to include coil antenna such that the communication can be performed 
using modulation over the air. 

The motivation for doing so would be to allow communication over free space. 

Regarding claim 16-17, Patent '061 discloses a tangible, computer readable medium 
encoded with computer program instructions, which when executed cause the computer to 
operate as a near field communication device implementing a method comprising: 
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generating an RF (radio frequency) signal (see claim 14, col. 37, line 32-33, discloses 
generating an RF signal); 

modulating the RF signal (see claim 14, col. 37, line 34-37, discloses a modulator for 
modulating), and modulating a received RF signal of second communication device (claim 14, 
see col. 38, line 37-40, col. 38, line 37-41, discloses load modulation); 

detecting the second RF signal of the second communication device wherein the 
generating is actuated to initiate an active or a passive mode communication (see claim 14, col. 
37, line 38-43), when detecting does not detect the second RF signal at a level of a first threshold 
or more (see claim 14, col. 38, line 15-26, discloses detecting presence of RF, i.e. whether 
energy is greater than 0), the active mode including a transmission of modulated data at the 
communication device and the second communication device (see col. 38, line 15-33, discloses 
active mode communication), the passive mode providing load modulated communication from 
the second communication device to the communication device (see col. 38, line 33-41, 
discloses passive communication), and, when the first communication device receives an 
indication to start a communication of the active mode from the second communication device 
(see col. 38, line 15-17, discloses request for initiation of active mode communication), 
responding to the request using the active communication (see col. 38, line 15-33, discloses 
responding to a received request). 

Patent '061 fails to disclose means for demodulating a second RF signal provided to the 
first communication device from the second communication device; the means for demodulating 
receives data at a level of a second threshold or higher, the second threshold being higher than 
the first threshold. 
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Vega discloses a communication device, comprising: 

means for demodulating a second RF signal provided to the first communication device 
from the second device (see col.9, line 5-7, col. 12, line 37-59, discloses demodulating a 
received RF signal); and 

the means for demodulating receives data at a level of a second threshold or higher (see 
figure 1, col. 6, lines 1-22, discloses transceiver operating at a second read range), the 
second threshold being higher than the first threshold (see figure 1, col. 6, line 1-22, discloses 
active read range and passive read range as threshold, and active being higher than 
passive), wherein communicating in passive mode when within the passive read range and 
communicating in active mode when in the active read range (see figure 1, col. 6, line 1-22, 
discloses active read range and passive read range). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to include detection of the level of RF and performing communication 
based on detection and range. 

The motivation for doing so would be to detection the range and perform communication 
based on the detected range. 

Claim Rejections - 35 USC § 101 

9. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

10. Claim 17 is rejected under 35 U.S.C. 101 because the claimed invention is directed to 
non- statutory subject matter. 
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The claims fail to place the invention squarely within one statutory class of invention. 

Based on the broadest reasonable interpretation of the term "tangible computer readable 

medium," the term is not limited to non-transitory computer readable storage media, and can 

include transitory media. The transitory media generally stores data/signals in form of signals. 

Signals are form of energy. As such, the claim is drawn to a form of energy and/or signal per se. 

Energy is not one of the four categories of invention and therefore this claim(s) is/are not 

statutory. Energy is not a series of steps or acts and thus is not a process. Energy is not a physical 

article or object and as such is not a machine or manufacture. Energy is not a combination of 

substances and therefor not a composition of matter. Signal per se does not appear to be a 

process, machine, manufacture or composition of matter. 

[Claims that recite nothing but the physical characteristics of a form of energy, such as frequency, voltage 
or the strength of a magnetic field, define energy or magnetism, per se, and as such are nonstatutory natural 
phenomena. O'Reilly. 56 U. S. (15 How.) at 112-14. See also In re Nuijten. Docket no. 2006-1371 (Fed. Cir. 
Sept. 20, 2007)(slip. Op. at 18): "A propagating signal is not a process, machine, manufacture or composition of 
matter"] 

Thus, such a signal is not patentable subject matter. 

Claim Rejections - 35 USC § 103 

11. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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12. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

13. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

14. Claims 13-17 are rejected under 35 U.S.C. 103(a) as being unpatentable over Vega et al. 
(USP 6282407 Bl, hereinafter referred to as Vega) in view of Iijima et al. (EP 0513507 Al, 
published 11/19/1992, hereinafter referred to as Iijima). 

Regarding claim 13, Vega discloses a communication device, comprising: 

means for generating an RF (radio frequency) signal (see col. 7, line 13-col. 8, line 17, 

col. 8, line 41-45, discloses generating the read or write signal carrying information stored 

in the memory, the signal transmitted over the air); 
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means for modulating the RF signal (see col. 8, line 10-17, col. 8, line 41-45, col. 12, line 
60-col. 13, line 6, discloses a modulator for modulating signals) and for modulating a received 
RF signal of another device (see col. 7, lines 64-col. 8, line 17, discloses modulating a received 
RF signal of another device); 

means for demodulating a second RF signal provided to the communication device from 
the another device (see col.9, line 5-7, col. 12, line 37-59, discloses demodulating a received 
RF signal); and 

means for detecting the second RF signal of the another device (see col. 7, line 14-56, 
col. 8, line 46-63, discloses that when the transceiver is within the read range, the 
transceiver is activated using the AC signal), wherein the means for generating is actuated 
detecting to initiate an active or a passive mode communication (col. 7, line 14-56, col. 8, line 
46-63, discloses activating at least passive communication activation using the AC signal 
when the transceiver is within the reading range), when the means for detecting does not 
detect the second RF signal at a level of a first threshold or more (col. 7, line 14-56, when the 
transceiver is within the read range, the read range is 4-30 inches for passive transceiver, 
i.e. the read range which is smaller than the 30 inches or more, see col. 2, line 66-col. 3, line 
9), the active mode including a transmission of modulated data at the communication device and 
the another device (see col. 9, line 30-col. 10, line 33, col. 10, line 63-col. 11, line 6, col. 14 line 
7- col. 14 line 10, discloses active mode for transmission of data), the passive mode providing 
load modulated communication from the another device to the communication device (see col. 6, 
line 11-15, col. 14 line 7- col. 14 line 10, discloses passive mode providing load modulated 
communication), and, the means for demodulating receives data at a level of a second threshold 
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or higher (see figure 1, col. 6, lines 1-22, discloses transceiver operating at a second read 
range), the second threshold being higher than the first threshold (see figure 1, col. 6, line 1-22, 
discloses active read range and passive read range as threshold, and active being higher 
than passive), wherein communicating in passive mode when within the passive read range and 
communicating in active mode when in the active read range (see figure 1, col. 6, line 1-22, 
discloses active read range and passive read range). 

Vega fails to explicitly disclose when the communication device receives an indication to 
start a communication of the active mode from the another device, the means for demodulating 
receives data. 

Iijima explicitly discloses a method for receiving an indication of preference of the 
communication protocol from the another device, and in response to the request determining 
supportable communication protocol and performing communication based on the preferred 
communication protocol (see col. 3, line 7-col. 4, line 15, discloses receiving a request 
indicating supportable protocols and determining the supportable protocol for the device 
and performing communication). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to include sending a request when the transceiver is out of the passive 
read range, but within an active read range desirability for switching into active mode of 
communication, since Vega explicitly discloses operating between two read ranges 
implementing two protocols for communications. 

The motivation for doing so would be perform communication even when the transceiver 
moves into a greater distance. 
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Regarding claim 14, Vega discloses a communication device further comprising: means 
for setting the first and second threshold (col. 8, lines 18-45, discloses a mode register for 
storing the modes of the transceiver and configuration information). 

Regarding claim 15, Vega discloses a communication device wherein the RF signals are 
transmitted/received by a coil antenna (col. 2, lines 4-26, discloses radiating information using 
coil antenna). 

Regarding claim 16, Vega discloses a communication device, comprising: 

generating an RF (radio frequency) signal at a first communication device (see col. 7, line 
13-col. 8, line 17, col. 8, line 41-45, discloses generating the read or write signal carrying 
information stored in the memory, the signal transmitted over the air); 

modulating the RF signal (see col. 8, line 10-17, col. 8, line 41-45, col. 12, line 60-col. 
13, line 6, discloses a modulator for modulating signals) and modulating a received RF signal 
of second communication device (see col. 7, lines 64-col. 8, line 17, discloses modulating a 
received RF signal of second device); 

demodulating a second RF signal provided to the first communication device from the 
second device (see col.9, line 5-7, col. 12, line 37-59, discloses demodulating a received RF 
signal); and 

detecting the second RF signal of the second communication device (see col. 7, line 14- 
56, col. 8, line 46-63, discloses that when the transceiver is within the read range, the 
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transceiver is activated using the AC signal), wherein the generating is actuated to initiate an 
active or a passive mode communication (col. 7, line 14-56, col. 8, line 46-63, discloses 
activating at least passive communication activation using the AC signal when the 
transceiver is within the reading range), when the means for detecting does not detect the 
second RF signal at a level of a first threshold or more (col. 7, line 14-56, when the transceiver 
is within the read range, the read range is 4-30 inches for passive transceiver, i.e. the read 
range which is smaller than the 30 inches or more, see col. 2, line 66-col. 3, line 9), the active 
mode including a transmission of modulated data at the first communication device and the 
second communication device (see col. 9, line 30-col. 10, line 33, col. 10, line 63-col. 11, line 6, 
col. 14 line 7- col. 14 line 10, discloses active mode for transmission of data), the passive 
mode providing load modulated communication from the second communication device to the 
first communication device (see col. 6, line 11-15, col. 14 line 7- col. 14 line 10, discloses 
passive mode providing load modulated communication), and, the means for demodulating 
receives data at a level of a second threshold or higher (see figure 1, col. 6, lines 1-22, discloses 
transceiver operating at a second read range), the second threshold being higher than the first 
threshold (see figure 1, col. 6, line 1-22, discloses active read range and passive read range as 
threshold, and active being higher than passive), wherein communicating in passive mode 
when within the passive read range and communicating in active mode when in the active read 
range (see figure 1, col. 6, line 1-22, discloses active read range and passive read range). 

Vega fails to explicitly disclose when the communication device receives an indication to 
start a communication of the active mode from the second communication device, the means for 
demodulating receives data. 
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Iijima explicitly discloses a method for receiving an indication of preference of the 
communication protocol from the another device, and in response to the request determining 
supportable communication protocol and performing communication based on the preferred 
communication protocol (see col. 3, line 7-col. 4, line 15, discloses receiving a request 
indicating supportable protocols and determining the supportable protocol for the device 
and performing communication). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to include sending a request when the transceiver is out of the passive 
read range, but within an active read range desirability for switching into active mode of 
communication, since Vega explicitly discloses operating between two read ranges 
implementing two protocols for communications. 

The motivation for doing so would be perform communication even when the transceiver 
moves into a greater distance. 

Regarding claim 17, Vega discloses a tangible, computer readable storage medium 
encoded with computer program instructions, which when executed cause the computer to 
operate as a near field communication device (see figure 4A, 4B, 7) implementing a method 
comprising: 

generating an RF (radio frequency) signal at a first communication device (see col. 7, line 
13-col. 8, line 17, col. 8, line 41-45, discloses generating the read or write signal carrying 
information stored in the memory, the signal transmitted over the air); 
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modulating the RF signal (see col. 8, line 10-17, col. 8, line 41-45, col. 12, line 60-col. 
13, line 6, discloses a modulator for modulating signals) and modulating a received RF signal 
of second communication device (see col. 7, lines 64-col. 8, line 17, discloses modulating a 
received RF signal of second device); 

demodulating a second RF signal provided to the first communication device from the 
second device (see col.9, line 5-7, col. 12, line 37-59, discloses demodulating a received RF 
signal); and 

detecting the second RF signal of the second communication device (see col. 7, line 14- 
56, col. 8, line 46-63, discloses that when the transceiver is within the read range, the 
transceiver is activated using the AC signal), wherein the generating is actuated to initiate an 
active or a passive mode communication (col. 7, line 14-56, col. 8, line 46-63, discloses 
activating at least passive communication activation using the AC signal when the 
transceiver is within the reading range), when the means for detecting does not detect the 
second RF signal at a level of a first threshold or more (col. 7, line 14-56, when the transceiver 
is within the read range, the read range is 4-30 inches for passive transceiver, i.e. the read 
range which is smaller than the 30 inches or more, see col. 2, line 66-col. 3, line 9), the active 
mode including a transmission of modulated data at the first communication device and the 
second communication device (see col. 9, line 30-col. 10, line 33, col. 10, line 63-col. 11, line 6, 
col. 14 line 7- col. 14 line 10, discloses active mode for transmission of data), the passive 
mode providing load modulated communication from the second communication device to the 
first communication device (see col. 6, line 11-15, col. 14 line 7- col. 14 line 10, discloses 
passive mode providing load modulated communication), and, the means for demodulating 
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receives data at a level of a second threshold or higher (see figure 1, col. 6, lines 1-22, discloses 
transceiver operating at a second read range), the second threshold being higher than the first 
threshold (see figure 1, col. 6, line 1-22, discloses active read range and passive read range as 
threshold, and active being higher than passive), wherein communicating in passive mode 
when within the passive read range and communicating in active mode when in the active read 
range (see figure 1, col. 6, line 1-22, discloses active read range and passive read range). 

Vega fails to explicitly disclose when the communication device receives an indication to 
start a communication of the active mode from the second communication device, the means for 
demodulating receives data. 

Iijima explicitly discloses a method for receiving an indication of preference of the 
communication protocol from the another device, and in response to the request determining 
supportable communication protocol and performing communication based on the preferred 
communication protocol (see col. 3, line 7-col. 4, line 15, discloses receiving a request 
indicating supportable protocols and determining the supportable protocol for the device 
and performing communication). 

Therefore, it would have been obvious to one having ordinary skill in the art at the time 
of invention to modify to include sending a request when the transceiver is out of the passive 
read range, but within an active read range desirability for switching into active mode of 
communication, since Vega explicitly discloses operating between two read ranges 
implementing two protocols for communications. 

The motivation for doing so would be perform communication even when the transceiver 
moves into a greater distance. 
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Conclusion 

The teachings of the prior art should not be restricted and/or limited to the citations by 
columns and line numbers, as specified in the rejection. Although the specified citations are 
representative of the teachings of the art and are applied to specific limitations within the 
individual claim, other passages and figures may apply as well. It is respectfully requested from 
the applicant in preparing responses, to fully consider the references in its entirety as potentially 
teaching all or part of the claimed invention, as well as the context of the passage as taught by 
the prior art or disclosed by the examiner. 

In the case of amendments, Applicant is respectfully requested to indicate the portion(s) 
of the specification which dictate(s) the structure relied on for proper interpretation and support, 
for ascertaining the metes and bounds of the claimed invention. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NISHANT B. DIVECHA whose telephone number is (571)270- 
3125. The examiner can normally be reached on Monday through Friday 1030 am to 6 pm EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Daniel Ryman can be reached on (571) 272-3152. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nishant B Divecha/ 
Examiner, Art Unit 2466 



